13
Livia Ventura

The Use of “Internal” Asset Partitioning in Business Law

The Use of “Internal

Asset Partitioning

In Business Law:
e g Beomore A COMparative

aaRt Overview

o
=
frer)
o
—
-

ISBN 978-88-bb11-876-3

118

9'788866

763 € 28,00



me LUISS

Dipartimento di Giurisprudenza
Collana Studi - II Serie

13

Collana diretta da Antonio Nuzzo

Comitato scientifico

Marcello Clarich, Angela Del Vecchio, Toni Fine, Gian Domenico Mosco,
Roberto Pessi, Antonio Punzi, Michele Tamponi, John A.E. Vervaele



Livia Ventura

THE USE OF “INTERNAL” ASSET
PARTITIONING IN BUSINESS LAW:
A COMPARATIVE OVERVIEW

gez=sy
7= N
9’_“*'-3%%
‘QE i“@ ED][ l ORE
= 5

CACUCCT §




La pubblicazione del presente volume ¢ stata finanziata integralmente dal
Dipartimento di Giurisprudenza della LUISS Guido Carli.

Il volume ¢ stato sottoposto ad una procedura di valutazione anonima di double
blind peer review svolta da due professori esterni al Dipartimento di Giurisprudenza
della LUISS Guido Carli.

PROPRIETA LETTERARIA RISERVATA

© 2019 Cacucci Editore — Bari
Via Nicolai, 39 — 70122 Bari — Tel. 080/5214220

http://www.cacucci.it e-mail: info@cacucci.it

Ai sensi della legge sui diritti d’ Autore e del codice civile
¢ vietata la riproduzione di questo libro o di parte di esso
con qualsiasi mezzo, elettronico, meccanico, per mezzo di
fotocopie, microfilms, registrazioni o altro, senza il con-
senso dell’autore e dell’editore.



ACKNOWLEDGMENTS

I would like to express my deepest gratitude to Professor Diego Corapi and
Professor Barbara De Donno for their patient guidance, expert advice and extraor-
dinary encouragement throughout this project and my entire academic progres-
sion.

I would also like to offer my sincere thanks to Professor Rafael Porrata-Do-
ria, my dissertation advisor, and Professors Duncan Hollis and Jonathan Lipson,
members of the dissertation committee of my S.J.D. program at Temple Univer-
sity Beasley School of Law. I want to thank them for their valuable and insightful
comments and advices, which helped to considerably improve the quality of this
study.

This book has been written during my research fellowship at LUISS Guido
Carli and as part of my S.J.D. program at Temple University. For this reason, the
text is in English and the legislation cited in footnotes is often translated into Eng-
lish, as it was also intended for foreign readers.



TABLE OF CONTENTS

INtroduction . . . ... .o

CHAPTER 1

ASSET PARTITIONING AND BUSINESS LAW

Debtor’s Personal Liability in Civil Law and Common Law Systems . .

Entrepreneur’s Personal Liability: The Asset Partitioning Theory in
Business Law. . ... ...

3. Asset Partitioning and the Personality Conception of Legal Entities . . .

3.1. The Personality Conception of Legal Entities in the Civil Law
Tradition . .. ...

3.2. The Personality Conception of Legal Entities in the Common
Law Tradition . . ........ .. .. i
3.3.Juridical Person, Legal Entities and Asset Partitioning. . .........

4. Functional Equivalence Between “Internal” Asset Partitioning and
the Creation of a New Legal Entity. . ...........................

5. Internal Asset Partitioning from an Economic Analysis of Law
Perspective. . ...

D=

CHAPTER 2

“INTERNAL” ASSET PARTITIONING FROM A
HISTORICAL AND COMPARATIVE PERSPECTIVE

—

Western Legal Tradition and “Internal” Asset Partitioning. . .........
2. “Internal” Asset Partitioning in the Civil Law Experience . ..........
2.1. The Concept of “Patrimony” ..................cccuuinn....
2.2. Theories About Patrimony . ............. ... ... ..coin....
2.2.1. The “Singleness of Patrimony Doctrine” . ...............
2.2.2. The Zweckvermdgenstheorie .........................



10 TABLE OF CONTENTS

2.2.3. Criticisms of the “Singleness of Patrimony Doctrine”. . . . .. 66
2.3. The Birth and Evolution of Organizational Forms in Europe. . . . .. 73
2.4.European Company Law: The XII European Directive on

Single-Member Companies . ...............c.ooiuinnenn.... 82

3. “Internal” Asset Partitioning in the Common Law Experience . ...... 88
3.1. The Concept of “Patrimony” ............ ... ... . ..., 89
3.2. The Common Law Trust and the Asset Partitioning Theory . . . ... 89
3.3. The Birth and Evolution of Organizational Forms in Common

Law Systems. . . ..ot e 96

3.3.1. The Birth of Organizational Forms in England ........... 97

3.3.2. The Further Evolution of Unincorporated Entities in the

United States. . .......... . 101

3.3.3. The Single-Member Company in Common Law Systems. . 111

4. “Internal” Asset Partitioning in Western Legal Tradition from a
Historical and Comparative Perspective: Conclusive Considerations. . 113

CHAPTER 3

FROM “ENTITY SHIELDING”
TO “INTERNAL SHIELDING”

1. From “Entity Shielding” to “Internal Shielding”: An Introduction. . .. 115
2. “Internal Shielding” and the Sole Proprietor in the Civil Law

Tradition ... ... e 117
2.1.The “Peculium” inRomanLaw . .......................... 119
2.2.The Portuguese “Estabelecimento Mercantil Individual de
Responsabilidade Limitada™ . ............................ 123
2.3. The French Approach to the “Internal Shielding” of the Sole
Proprietor . . ... ... . 126
2.3.1. The “Déclaration d’Insaisissabilité” .................. 127
2.3.2. The “Entrepreneur Individuelle a Responsabilité Limitée” . 131
3. “Internal Shielding” and Company Law . ....................... 136
3.1. The “Protected Cell Companies” in Common Law Countries. . .. 137
3.2. The “Protected Cell Companies” in Civil Law Countries . ... ... 143
3.3. The Delaware “Series Law™ . ... ... .. ..o L. 146
3.3.1. Formation of a Protected Series LLC.................. 150
3.3.2. Characteristics of a Protected Series LLC .............. 152

3.3.3. The New “Registered Series” LLC. . .................. 157



TABLE OF CONTENTS 11

4.

3.3.4. Advantagesof aSeries LLC .. ....................... 159
3.3.5. Enforcement of Series in States Other than the State of
Organization . . ........uut it 164
3.4.The Italian Experience of ‘“Patrimoni Destinati ad Uno
Specifico Affare” ... ... ... 170
3.4.1. Formation of Funds Committed to a Specific Purpose. . . .. 177

3.4.2. Characteristics of Funds Committed to a Specific Purpose . 183

3.4.3. Advantages of Funds Committed to a Specific Purpose. ... 186
From “Entity Shielding” to “Internal Shielding”: Conclusive
Considerations. . . . ...t u it 188

CHAPTER 4

THE “INTERNAL” ASSET PARTITIONING TECHNIQUE

BETWEEN FUNCTIONAL EQUIVALENCE AND
REGULATORY ASYMMETRIES

1. “Internal Shielding” Problems and the Existence of Regulatory
ASYMIMELTIES . o v v vt ettt ettt e e 189
2. “Internal Shielding” and the Protection of Creditors .............. 190
2.1. The Financial Solidity of Internal Asset Partitioning
Mechanisms .. ... 191
2.2. Disclosure Requirements for Internal Asset Partitioning
Mechanisms . . ... ... 194
2.3. The Effectiveness of Assets Partitioning .. .................. 198
2.4. Effects of Internal Asset Partitioning Mechanisms on Creditors
and Procedural Safeguards. .......... ... ... ... . ... ... 200
3. The Application of Tax Law to Internal Shielding Mechanisms. . . . . . 201
4. The Application of Bankruptcy Law to Internal Shielding
Mechanisms. . ....... ... 209
5. The “Internal” Asset Partitioning Technique Between Functional
Equivalence and Regulatory Asymmetries: Conclusive
ConsSiderations. . . . ... oottt 223
CONCIUSIONS . . . ottt e e 225

Bibliography .. ... 233



INTRODUCTION

In the last two decades, business organizations’ asset partitioning has been
a highly debated topic in corporate scholarship belonging to several legal tradi-
tions.

As pointed out by Henry Hansmann and Reinier Kraakman in their seminal
work The Essential Role of Organizational Law (published in the Yale Law Jour-
nal in 2000), asset partitioning, with its two opposite sides of defensive and af-
firmative asset partitioning, represents an essential feature of all organizational
forms provided by legal systems for carrying out business activities. In particular,
the authors highlighted the essential role of affirmative asset partitioning (or “en-
tity shielding™), which represents the reverse of limited liability, emphasizing the
importance of the partitioning effect between a firm’s assets and the claims of the
personal creditors of its owners and managers.

The introduction, in Western legal tradition systems, of several new forms of
asset partitioning demonstrates how the entity shielding effect (or affirmative asset
partitioning) can currently be achieved through the use of two distinct techniques:
i) the creation of a new legal entity (the “external” asset partitioning) and ii) the in-
ternal segregation of assets belonging to a subject that are committed to a specific
purpose and pledged only to a specified group of creditors (functional creditors)
whose claims are connected to the specific purpose (which I will refer to in this
study as “internal” asset partitioning).

Starting from the theoretical framework proposed by Hansmann and Kraak-
man, this study investigates, from a comparative perspective, the practical use of
the “internal” asset partitioning.

The new models of internal asset partitioning (such as the Delaware series, pro-
tected cell companies, funds committed to a specific purpose and limited liability
individual enterprises) adopted in different legal systems distinguish themselves
(shifting from “entity shielding” to “internal shielding”) in that the partitioning
effect between a firm’s segregated assets and the claims of both the firm’s owners’
personal creditors and the firm’s general creditors is no longer linked to the exist-
ence of a legal entity.

Currently, according to a significant body of scholarship, both the external and
the internal asset partitioning models (i.e., entity shielding and internal shielding)
are (in theory) perfectly equivalent legal devices from the perspective of the com-
mon pledge of the firm’s creditors.
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In other words, both entity shielding and internal shielding segregate a certain
pool of assets from unsecured general creditors’ claims.

Starting from this assumption, this study will analyze several legislations reg-
ulating these new forms of internal asset partitioning for entrepreneurs and will
investigate their practical use in civil law and common law legal systems.

In light of the following comparative law analysis of these internal asset par-
titioning mechanisms, this study will suggest that the asserted functional equiva-
lence between external and internal asset partitioning (or between entity shielding
and internal shielding) is valid only from a theoretical point of view. The func-
tional equivalence of these two different techniques seems to disappear in their
practical use due to the existence of uncertainties in the application of tax and
bankruptcy law to the internal asset partitioning mechanisms.

Consequently, because of the existence of these regulatory uncertainties, the
use of the internal asset partitioning technique cannot fully replace the external
asset partitioning. The existence of certain regulatory asymmetries between entity
shielding and internal shielding has (in practice) caused a considerable inequal-
ity between them. This observation is apparently confirmed by the fact that most
entrepreneurs continue to use organizational forms that are based on the exter-
nal asset partitioning technique (e.g., corporate groups with elaborate subsidiary
structures) rather than forms of internal asset partitioning.

In other words, it is possible to conclude that the “legal entity” status is still
essential to achieve a strong form of affirmative asset partitioning.

From a methodological perspective, this study has been conducted using the
comparative law method.

The microcomparison (or rule-oriented comparison) offered in this study will
increase the understanding of foreign laws regulating internal asset partitioning
techniques and will help to shed light on the similarities and differences among
legal systems.

Furthermore, the comparative methodology allows to verify the consistency
between “law in books” and “law in action” and to measure, from a practical per-
spective, the alleged functional equivalence between entity shielding and internal
shielding.

In this perspective, the study analyzes different forms of internal asset partition-
ing conceived for individual entrepreneurs (such as the limited liability individual
enterprise of France and Portugal), and forms of internal segregation conceived for
companies (such as the Delaware series, the protected cell companies of Guernsey
and Luxembourg, and the Italian funds committed to a specific purpose).

The study is organized as follows.

The first two chapters serve the purpose of clarifying some essential concepts
of the common and civil law traditions (such as the debtor’s personal liability re-
gime and the concepts of “patrimony” and juridical personality) and offer a brief
analysis of the evolution of business organizational law, exploring its development
until the present day.

In particular, Chapter One advances a descriptive analysis of the debtor’s per-
sonal liability regime in the civil law and common law systems (paragraph 1).
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Then, moving from the debtor’s personal liability to the entrepreneur’s liability,
the focus shifts to the asset partitioning theory elaborated by H. Hansmann and R.
Kraakman (paragraph 2).

Based on the authors’ emphasis on the essential role of affirmative asset
partitioning (i.e., entity shielding), paragraph 3 focuses on the personality con-
ception of legal entities in the civil law and common law traditions and on the
differences between the concepts of “juridical person” and “legal entity” in or-
der to identify the boundaries of the so-called “entity status” from a comparative
perspective.

Paragraph 4 will analyze the alleged functional equivalence between the two
techniques of “internal” and “external” asset partitioning, bearing in mind that the
rise of new forms of asset segregation available to the entrepreneur has reduced
the use of the juridical personality as a device to limit the debtor’s personal lia-
bility regime and that the same results usually achieved through the creation of a
legal entity (i.e., a new juridical person) can be now reached through the use of the
“internal” asset partitioning technique. Paragraph 5 will then provide a cost-ben-
efit analysis of these two techniques with particular attention to the efficiency
advantages of the internal asset partitioning model.

Consistent with the famous words of Maitland and Gorla, “history involves
comparison” and “comparison involves history”!, Chapter Two offers a historical
and comparative law analysis of the development and use of internal asset parti-
tioning in civil law and common law legal systems.

While Paragraph 1 offers a short introduction, Paragraph 2 explains the con-
cept of “patrimony” and the different theories of this concept elaborated in civ-
il law countries. The analysis starts with the “singleness of patrimony” doctrine
elaborated by Charles Aubry and Charles Rau in the eighteenth century and then
moves to the “asset separateness doctrine” (Zweckvermogen theory) developed in
the nineteenth century by Alois Brinz and Ernst Immanuel Bekker to justify the
existence of different pools of assets segregated from the general patrimony of a
subject.

After this clarification, the study focuses on the evolution of organizational
law in European countries. In particular, the study highlights the development of
organizational forms characterized by asset partitioning from the birth of the first
form of general partnership until the introduction of the XII European Directive
(89/667 CEE) of 1989 on single-member private limited liability companies.

Similarly, Paragraph 3 analyzes the concept of “patrimony” in common law
tradition, the birth and use of the common law trust from the asset partitioning
theory perspective, and the evolution of organizational forms characterized by as-
set partitioning in the Anglo-Saxon countries, from the birth of the partnership
and the joint stock company in the seventeenth and eighteenth centuries until the
present day.

' See FEW. MAITLAND, Why the History of English Law is Not Written, in The Col-
lected Papers of Frederic William Maitland, H.A.L. Fisher ed., vol. 1, Cambridge 1911,
at 488; and G. GorLA, “Diritto comparato”, in Enc. diritto, vol. XII, Milano, 1964, at
930, nt. 5.
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Through this historical and comparative law analysis, it is possible to observe
that in common law countries, the segregation of assets within the boundaries of
the same subject (a natural person or a legal person) has been accepted for a long
time exclusively through the creation of a new legal entity. Nonetheless, in both
civil law and common law systems, it is currently possible to find several exam-
ples of “internal” asset segregation.

Chapter Three is dedicated to the description of the existing forms of internal
asset partitioning introduced in the Western legal tradition countries.

With regard to the individual entrepreneur (as addressed in Paragraph 2), the
analysis starts with the “peculio” introduced in Roman law (Paragraph 2.1) and
then focuses on forms of limited liability individual enterprise used in Portugal
(Paragraph 2.2) and France (Paragraph 2.3). On the other side, as for company
law, the study analyzes the use of “protected cell companies” in Guernsey (Par-
agraph 3.1.) and Luxembourg (Paragraph 3.2.), the Delaware “series law” (Par-
agraph 3.3.) and the Italian “funds committed to a specific purpose” (Paragraph
34.).

In particular, the comparison will be conducted between the provisions of the
Delaware series law and the Italian funds committed to a specific purpose as gen-
eral internal shielding mechanisms for the conduct of business activity.

Through the comparison of the specific provisions of these two legal devices,
the chapter shows that common law and civil law countries have developed similar
legal solutions.

After the analysis of the laws regulating the existing internal shielding mecha-
nisms, Chapter Four argues that the alleged functional equivalence between exter-
nal and internal asset partitioning (or between entity shielding and internal shield-
ing) is only theoretical because of the existence of regulatory asymmetries causing
inequality in the practical use of the internal asset partitioning models.

Indeed, based on the analysis of the different legislations regulating the new
forms of internal asset partitioning, it is possible to demonstrate that all these in-
ternal shielding models produce the same practical problems (generally related to
the lack of legal personality) in different countries, in particular with regard to the
application of bankruptcy and tax law.

Moreover, due to the limitation of the debtor’s liability determined by the use
of internal asset partitioning, creditors’ protection become an issue of paramount
importance.

Thus, at Paragraph 2, the analysis focuses on the appropriate forms of dis-
closure and procedural safeguards required to protect creditors when a debtor is
achieving asset partitioning through the internal technique.

Then in Paragraphs 3 and 4, the analysis addresses the application of tax and
bankruptcy law to internal shielding mechanisms.

As shown through a comparative law analysis, in both civil and common law
systems, the internal asset partitioning technique is characterized by all the typical
features of an organizational form, but, in the absence of statutory or court inter-
vention, it cannot replace the recourse to the creation of a legal entity. This is due



INTRODUCTION 17

to the failure of other fields of law, such as tax and bankruptcy law, to clarify how
the internal shielding mechanisms will be treated.

As a tentative conclusion, this study suggests that both Italy and the United
States should adopt a more detailed legislative and judicial approach in the regula-
tion of internal shielding mechanisms to ensure the efficiency of this legal device
and to overcome the asymmsetries between the asset partitioning rules provided
by corporate law and the rules provided by bankruptcy and tax law.





